





United States. Circuit Court, Northern District 
ef Illireis, Northern Divisier, 


American Graphephere Cempary ) In Equity 


versus ) Ne. 24,688 
David E. Beswell and ) 
Frank D. Pearre ) 


Partial Recerd, 1897 = 1899 





Raymond R. Wile 


Research Library 


U. S. Circuit Court. Northern District of 
Tlirois. Northern Division, 


American Graphophore Company ) 
In Equity 


Ne. 24,688 


versus 


David E. Boswell and 
Frank D. Pearne 


Partial Record, 1897 - 1899. 


Electrostatic Copies 
of Originals in Record 
Group 21, FRC Chicago. 


Raymond R. Wile 
Research Library 








a 


jn ne a ec a er a a Sl a nS i a a le ne 
Raymond R. Wil 


; 


Research Library 


Bo 


|Americen Graphophone Company 


‘David BE, Boswell and 


In the United States Circuit Court, 
Northern District of Illinois, 
Northern Division. 


vs In Equity. 


: abe" 


Frank D. Pearne 


AFFIDAVIT of August J. Oehring. 


State of Illinois 
ss 


County of Cook 
August J. Oehring, of lawful age, being duly 
sworn upon oath deposes and says as follows: I reside in the 
City of Chicago and for the past years have been in the em- 
ploy of the Western Electric Company of this city and at pre- 


’ 
sent I am one of the Assistant Superintendents of that corpora- 


ition. 


On Saturday, Octover 30th, 1897, at the request of com- 


























jplainants' solicitor, Mr. Taylor & Brom, I called at the 
iplace of business of the D. E. Boswell Company, dealers in talk 
jing machines and manufacturers of records and supplies, 83-87 


iDearborn Street, in this city about the hovr of noon. T was 





jaccompenied by Mr. William %. Hall, lev 





elerk in the office 


Browmm end at that time I purchased of D, E. Boswell 


& Company six records for the phonograph. 


4 


Upon entering the establishment, I addressed a gentle- 


‘men salesmen there and said thet 1 desired to purchase e dozen 


‘records for the phonogravh and that . understood the selling 


price was 25/ per record. This salesman told me thet they 


were not selling records at thet price and that 4 could 


not buy them for less than 50¢ each. I then said thet 1 under 


i 
i 
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stood that Boswell & Compeny were making their ow reproductions, 
of records and thus were enabled to sell them at a lower price 

‘than the other manufecturers, as for example, the United States | 
and the Edison Compenies, but the salesman replied that this a8'| 
not so, as the records which they were selling they obtatned | 


from the Edison Company and could not sell for less than 50¢ | 


each and make money upon them, 


a 


| 
| 
With the assistance of mr, Hall and selected e number of | 


records from the catalogue of Boswell and Company and tried them 


upon a machine. During this time mr. D. E, Boswell came 


| 
| 
into the office and joined in ovr conversation. i asked wr, | 
Boswell whether or not he was not meking reproductions of ree | 
cords and whether or not he was duplicating records and he repli | 
ed to me "we have made a very few but we are not making any at p| 
present, All that we are now selling we heve obtained from | 
the Faison Company". Mr. Boswell further stated to me in 
substance thet he was making preparations for manufacturing re- 
cords and thought that he woule be Ready in about a week but | 
there.he said were not to be reproductions but originals as he 
intended to provide for meking seven records at one time. 
After some further conversation between the salesman and | 
Mr. Boswell, it was agreed thet I should have the records at 
40¢ cach whereupon 4 purchased six records for $2.40 and took 
them away with me. I carried the records to the office of Mr. 
Taylor E, brown in the Marquette Building where the package 
containing the same was opened and the records exemined, 


At Mr. Brown's request I cut my initials, A.J.0. on the 





end of each one of these records so that hereafter I might be abl] 
to identify the same. I left the records at Mr. Brown's office 
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in the custody ef ur. wilriem L. Hall. 
I attach hereto ea copy of the bill of sale for the said 


six records which I obtained from D. E. Boswell Company 


on veteber 50th, 1897 duly receipted end marked exhibit a, 


And further affiant saith not. \ 


me this 6th @aey of November 






Subscribed and sworn to befo 


1897. 





Notary Public. 








aren reer 











i IN THE UNITED STATES CIRCUIT COURT 


MOOMINES PTST™ TOT OF TILTNATS 





i American Graphophone Co. 


iy 
t 
vs § In Equity. j 
$ 
David E. Boswell § 
-. Frank D. Pearne § 


‘State of Tllinois 


: APFIDAVIT of William L. Hall. : 
+ oss 


County of Cook 
| William L. Hall, of lawful age, being duly sworn, 


jupon oath deposes and says as follows: 


| I am an attorney at law and reside in the City of Chicego, 
j 


‘State of Illinois, and at present am employed as a law clerk 
lan the offices of Messrs. Poole & Brown, scot esheets solici- 
tors. 

7 On Saturday, October 30th,1897,I called at the place of busi 

‘ness of D. E. Boswell Company, dealers in talking. machines and 

manufacturers of records and supplies at #83-S7 Dearborn Street, 

\Chicesgo, in company with Mr. August J. Oehring at which time 

‘mr. Oehring purchased six records for the phonograph, T 

have read the effidavit of mr. August J. Oehring entitled in 

‘this cause and subdscribed to on the sixth day of November, 1697, 

can say that i overheard all the conversation that took place 

| 

between Mr, Oehring and the salesman for the Boswell Company and! 

between Mr, Oehring and Mr. Boswell and thet the circumstances -! 

jand conversations as stated in Mr. Oehring's seid affidavit 


are correct. . I distinctly recollect that Mr. D. £&. Boswell) 





stoted to Mr, Oehring that he had made some reproductions, that | 


he was not making any at present but thet he was getting ready 


to manufacture them so as to make seven at a time, 
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The six records were brought by Mr. Oehring to the offices | 
of complainant's sclicitors, Messrs. Poole & Brown and there | 


ered to me on October JOth, 1697. Tao of 5s 





de 





placed in a mailing tube and sent by mail to complainant's coun. 
scl, Messrs. Pollok & Mauro, 620 F Street, Weshington, D. 0. 
with the proper postage affixed thereto. The other four records 
I have in my possession although I heve showm them to Mr. Leon 
F. Douglass of the Columbia Phonograph Company General, the 
seme being severally marked with Mr. Oehring's initials, A.J.0. 
and also marked with a tag éntitled in this cavse and with the 
words "Complainant's Exhibit, Defendants’ Record" Nos. 1,2,3 


and 4, M.L.P. Notary Public. 


And further affiant me j 


Subscribed end sworn to before me this 6th day of Movember, | 





A. D. 1897. 








Notary Public. 
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IN THE UNITED STATHS CIRCUIT COURT. 
THERN DISTRICT OF ILLINOIS 
Northern Division. 


American Graphophone Company, 
-~vs- In Equity. 


David E. Boswell and 
Frank D, Pearne. 


Affidavit of 
Leon F, Douglass. 
State of Illinois: 


: ss 
County of Cook . 


Leon F, Douglass, being duly sworn, deposes and aeysr | | 


I resive in the City of Chicago, and am the Manager of 
‘ 
the Chicago office of the Columbia Phonograph Company General, 


wnich deals in graphophones, tablets, sound-records etc., 


‘Imanufactured by the American Graphophone Company under its 


patents. This office succeeded to the business of the Chicago 
Talking Machine Company, which sustained similar relations 

to the American Graphophone Company, and of which I was 
Manager for a number of years. I have had an extensive 
knowledge of the talking machine business during all this 
period, and am familiar with the manufacture of "duplicate" 
sound records, wnich constitutes a large feature of the 
business. I have made many suci records myself and can 


by careful tion, distinguish a "dhpl 





mine 





cate" from an 
original. 
Some weeks ago I became aware of the fact that some one 


was locally cutting into the trade of the complainant company 
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\These records are sold, 


jare filled by my office, so that I have a complete knowledge 


by selling sound records at a price below that of said company. 





agencies 
according to a fixed schedule of retail and wholesale prices, 


and all local orders, to whatever office they may be sent, 


of the local customers and users of graphophones and supplies, 
My knowledge of the existence of this illegitimate 
business in Chicago was obtained through the circumstances that 
certain customers, wno were larse purchasers of graphophones 
bought but few records or none at all through my office, and 
upon inquiry I learned that they were supplied by the defen- 
dants, Boswell & 0o., (a firm composed of D. E. Boswell and 
Frank D. Pearne) No. 85 Dearborn Street, and that such records 
were sold by them at the rate of Three Dollars ($3.00) per 
dozen. I ascertained that they were selling records that were 
not obtained from me, indicating that they were the product 
of some unauthorized maker. The price (which is much 
lower than that of the Columbia Phonograph Company) also proves 
this and further proves that the reoords put out by said 
Boswell & Co., are "duplicate" records, that is to say, 
engraved records which are copies of an"original"” or 
"Master" record, the copying being done by mechanical transfer. 
I am informed that the defendants, the said Boswell & Co., 
have lately been ordering from iW. C. Ritchie Paper Box Co, 
of this city, @ large number (about 2000 per month) of the 
pastebdoard boxes or cases in which records are packed for 
the market. 
In order to obtain authentic speciments 6f the records 
put out by Boswell & Co., I reported the matter to Messrs, 


Poole & BYrovm, complainant's local counsel, who directed 
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Mr. A. J. Oehring and Mr. W% 1. Hal 


a 





sucn records 
personally. 

I have carefully examined the records marked "Complain- 
ant's Exhibit, Defendants Records, 1, 2, % and a, M. T. Price, 
Notary Public" handed to me by Mr. W. L. Hall. They are 
sound records, in all respects like those made by conplainant 
under its patents, and not distinguishable therefrom by ordin- 
ary users. They are moreover "duplicate" records, not 


originals. At the price for which they were sold they could 


not de originals; but without reference to that I believe 
they are duplicates from their appearance. A conclusive 
test is furnished by putting the record on a graphophone, 
le listening to the reproduction. In making an original 

the style comnences to cut the tablet before the sound to be 
recorded begins. In reproducing the point at which this cut 
begins is marked by a click, and by a distinctive sound as the 
rubbing style moves in the plain groove. In duplicating, 

the cutting style is set to work a little in advance of the 
point waere the follower strikes the beginning of the groove 
on the master, Hence the duplicate, when reproduced gives 
out the distinctive sound above referred to, a second time. 

By these tests the sound records above referred to, namely, 
"Complainant's Exhibit, Defendants Records, 1, 2, % anda, 

M. L. Price, Notary Public" are shown conclusively to my mind 
to be duplicates, 
I have examined United States Letters Patent, Nos. 341, 

288 and 341,214 upon which this suit is based and believe that 
I understand the sane. Referring thereto, I sm of the opinion 
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that each of these a 


Y 


fo} 


cords is"a sound record con- 





sisting of a tablet or other solid body having its surface 
cut or engraved with narrow lines or irreguler or varied form 
corresponding to ‘sound waves'" as specified in claim 7 of 
patent No. 341,214. 

The lines constituting the sound record are of variable 
cross section, as stated in claim 8 of said patent; and the 
substance in which they are cut is a wax like composition as 
specified in claim 10 of the sane patent. 

Each of these defendants records is a "sound record in 
the form an irredular groove with sloping walls cut in a 
solid material" as specified in claim 17 of said patent, the 
solid material being a "wax like composition" as specified 
in claim 18thereof 

Hach of these defendants devices is further more "a re- 
cording tablet consisting of a hollow tablet provided with a 
wax or wax like coating and having a sound record cut in said 
coating", as specified in claim 37 of patent #341, 298. 

In fact, only by close scrutiny on the part.of an 
expert in this business can the defendant's sound records be 
distinguished from the ordinary graphophone sound records 
of commerce, 

I am acquainted with the defendants D. HE, Boswell and 
Frank D. Pearne, They have limited capital or credit, Said 
Boswell is the same person who, in the early part of this year 
put upon themarket an infringing machine called the "Ediphone" 
and was sued by the American Graphophone Company, under the 


patents herein suit and enjoined 


eden, 0 or glemn— 








Sworn to and subscribed before me oe pro of November, 1897 


pe ' 
Milter ee (De ee 


Notary Publie 











iMavid E. Boswell, 


i IN THE UNITED STATES OIRCUIT COURT, 
NORTHERN DIVISION OF ILLINOIS 
NORTHERN DIVISION. 





American Graphophone Co:npany, 


5 
\] 
-vs~ i] In Chancery. 
$ 
) 


Na. LILIES 


AFFIDAVIT of Leon F, Douglass. 
State of Illinois: 


$ ss 
County of Cook s 


Leon F. Douglass, of lawful age, being first duly 

sworn, upon osth deposes and says as follows: 

Since making my former affidavit to be teed in support 
jof complainant's motion herein for preliminary injunction, I 
jhave conversed with Frank D. Pearne, one of the original defen- 
idants herein, alone and also in the presence of others, In 
said conversations, said Pearne told me that he was not, nor 
had ne ever been, a member of the firm of D. E. Boswell & 0o., 
but admitted that he at one time contemplated such connection 
and as preliminary thereto he entered into the employ of Mr. 
Boswell pending the making of investigations of himself and his 
father respecting the representations of said Boswell concern 
jing the business , the financial standing of said Boswell 
}and generally the prospects of future business. The result 
of this investigation was such as to cause said Pearne to 
break off the negotiations with the said Boswell and to leave 
his employ. 

Tne said Pearne told me, however, that wnile in the employ 


of the defendant Boswall, the latter manufactured sound records 


=i. wk 


















































a 


for graphophones such as are complained of as infringements 
in this cass, and that he knew that the defendant,Boswell, 
nad sold such records. Pearne also said to me that he had 
sold a machine for making duplicate records, and that he, 
|Pearne, believed that if I would ask Boswell about it, he, — 
well would tell me the same thing that Pearns had told me and 
|would not deny having made duplicate records, 

These statements of Mr. Fearne were made to ne in the pre-+ 
sence of others. 

Mr, Pearne further said to me that if hs was subpoenaed 
Ihe would swear to these statenents that he had made to me and 
that he would tell the whole truth about the matter, 


‘He preferred, howeyer, not to be a voluntary witness, 


a 
es p. 


“Subseribed and sworn to before me this 19th wafer November, . 


li. De 1897. 2s 
a a a 


Notary =e 
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| iN THE UNITED STATES CIRCUIT COURT, 


NORTEERN DISTRICT OF ILLINOIS, 


NORTHERN DIVISION, 


American Graphophons Co. , 


i] 
$ In Chencery, 

i vs i] 
§ No, 24,688. 
6 


David E. Boswell et al. 


to} 


RDER 





1 This ceuse ceme on to be heard upon complainent's motion 
for an injunction pendente lite ard filed herein on the 9th 
day of November, 1897, and after due notice to the defendants 
and upon consideration of the bill of complaint and the affi- 
joavits filed by complainant in support of said motion, and 
latter the argument of counsel for the defendant Boswell as well 
as for the complainant, and the court being fully advised in 
the premises, it is 

ORDERED that complainant's motion for an injunction pen- 
dente lite be granted and that the writ of injunction of this 
court issue forthwith against the defendant David EH. Boswell 
in accordence with the prayer of the bill of complaint. 

It is further ordered that the objection of defendant's 
counsel to the reading of certain of complainant's affidavits 
filed in support of the motion for injunction, as set forth 
in the demurrer filed by the defendant herein on the 27th dey 


of November, 1897, together with the said demmrrer be and the 












































i 
| same is hereby overruled, to all of which the defendent excepts 
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CIRCUIT COURT FOR THE 


fF Tis NONTHERYT 


CHIGAGO, June 15th, 1899. 


Presents- 
Hon. 0. C. Kohlisaat, 
District Judge. 


Americen Graphophone Company, 4 

In Equity, 
vs. 
No. 24,688. 


David E. Boswell. 


DEGREE 


ite 


This cause came on to be heard on iiotion of Complainant's 
Solicitors, Messrs. Poole & Brown, for a final order or decree, 
and upon notice to Defendant's Solicitors, and it appearing 
that [the defendant has not perfected his appeal from the order 
of this court Janvary 10th, 1398 wherein the defendant's 
Demurrer was overruled and appeal allowed, and the complainant 
by its solicitors in open court consenting to an award of nom-= 


inal damages, and the court being duly advised, it is 


that judgement on the demurrer be and it is hereby en- 
tored against the defe cant ami David E. Boswell for $1.00 


TD Pk 
damages, and ¥ yee? costs and that execution issue therefor. 


iH 
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